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Motion for CERTIFICATIN; REHEARING; REHEARING EN BANC; and, CLARIFICATION; concurrent with

MOTION FOR RELIEF FROM JUDGEMENT; suggestion for Oral Arguments
Certification: Pursuant to Fla.R.App.P. 9.330(a) and 9.030(a)(2)(A)(v), Appellant moves this court to include certification of the following 4 questions to the Florida Supreme Court as ones of great public importance -and via 9.030(a)(2)(A)(iv), “Application Conflict,” possibly in conflict with the supreme court’s decisions in Griffin and Haag:


ARE THOMPSON, 761 So. 2d 324, 326 (FLA. 2000); HAAG, 591 So. 
2d 614, 617 (FLA. 1992); AND, GRIFFIN, 816 So. 2d 600 (FLA. 
2002) CONTROLLING CASE LAW IN EQUATING THE TIME OF SERVIVE, 
AS INDICATED ON THE CERTIFICATE OF SERVICE, WITH THE TIME OF 
FILING IN ALL CASES OR JUST IN CASES INVOLVING INMATES?


IS THE CERTIFICATE OF SERVICE SUFFICIENT “PRIMA FACIA” PROOF 
FOR TIME OF SERVICE IN ALL CASES, OR MUST A US POSTAL 
RECEIPT BE USED IN NON-INMATE CASES?


IF  THIS COURT ANSWERS IN THE AFFIRMATIVE THAT GRIFFIN AND 
HAGG CONTROL FOR NON-INMATE CASES, UNDER WHAT CIRCUMSTANCES 
DO LITIGANTS GET AN ADDITIONAL 5 DAYS FOR RECEIPT OF MAIL 
AFTER SERVICE, UNDER RULE 9.420(e), FLA.R.APP.P.?


IS OUR DECISION IN THE INSTANT CASE IN CONFLICT WITH 
GRIFFIN?

Griffin v. Sistuenck, 816 So. 2d 600 (Fla. 2002) held: "Because the trial court's order dismissing Griffin's complaint was rendered on January 24, 2001, and Griffin's certificate of service was dated February 21, 2001, we conclude that Griffin's notice of appeal was timely filed under rule 9.420..." Watts’ used the mailbox rule to file, thus he had 5 additional days for the courts to receive mail, and his appeal was timely filed. The First District Court of Appeal’s Oct 31, 2007 opinion holding him untimely was expressly and directly in conflict with the decisions supra on the same question of law, in which Watts’ certificate of service (proven to not be falsified by: Appendix: ITEMS 2 & 3, US Postal Service Receipts), dated correctly, was prima facia proof that his notice of appeal [as Griffin’s] was timely filed under rule 9.420.
Rehearing: Appellant, Gordon Wayne Watts, hereby moves this court for a rehearing in file number 1D07-4846.


JUSTIFICATION: This Court misapplied the case law (Misapplication Conflict) in its per curiam opinion dated Oct 31, 2007. This will become apparent when attempts are made to answer the clarification motion. (For example, in 1982, the Court confronted a case in which the district court first had misinterpreted controlling precedent on awards of punitive damages and then had applied the misinterpretation to the case. The Supreme Court accepted jurisdiction expressly because of misapplication Conflict. Arab Termite & Pest Control of Fla.,

Inc. v. Jenkins, 409 So.2d 1039, 1041 (Fla. 1982).)


Additionally, This Court’s decision is in conflict with the Supreme Court’s decision in Griffin, which is controlling, due to the fact that non-inmate cases are not addressed specifically (Case-Law Conflict). Case law is silent in this area, thus a rehearing would be a good vehicle to address this matter.


Lastly, even had the This Court’s jurisdiction in this case been questionable, any restriction on the right of access to the courts provided to Florida citizens under the Florida Constitution, article I, section 21, should be construed in a way to favor the right of access. See Westside EKG Assoc. v. Foundation Health, 30 Florida Law Weekly, D1123 (Fla. 4th DCA May 4, 2005); Hicks v. Hicks, 715 So. 2d 304 (Fla. 5th DCA 1998); G.B.B. Investments, Inc. v. Hinterkopf, 343 So. 2d 899 (Fla. 3d DCA 1977); Lehman v. Cloniger, 294 So. 2d 344 (Fla. 1st DCA 1974)(statutes and rules should be liberally construed to favor right of access to the courts under Florida Constitution).


It appearing that this court will be unable to grant the related Motion for Clarification to justify its October 31, 2007 Opinion, it is logical to conclude that a rehearing would be appropriate. (I omit any arguments here, as they will be repetitive -and, instead, I merely make reference to the concurrent Motion for Clarification.)
Rehearing En Banc: I express a belief, based on a reasoned and studied professional judgment that the panel decision is of exceptional importance; therefore, I hereby move this court for rehearing En Banc in file number 1D07-4846.
Clarification: Pursuant to Fla.R.App.P., 9.330, Appellant hereby moves this court for clarification on certain points.


BASIS FOR REVIEW: Even though I am merely a “Pro Se” litigant, not required to make this statement under RULE 9.330(a), nonetheless, I express a belief, based upon a reasoned and studied professional judgment, that a written opinion will provide a legitimate basis for supreme court review because any written opinion handed down by your court would conflict with some controlling holding and/or applicable appellate rule, therefore requiring resolution/harmony by the supreme court. (That would imply that this is an unsettled area of “case law,” and I stand by that implication.)


Via the concurrent motion for rehearing, Gordon Watts (the Appellant), challenges this court’s Oct 31, 2007 opinion claiming untimely filing, lack of jurisdiction, and resultant dismissal. THIS COURT should reverse all aspects of its opinion and hear the case on the merits. (The initial brief, although not required this early, has already been submitted, and the lower tribunal has already prepared and transmitted the record, allowing ready review of the record by the appeal court.)


STATEMENT OF FACTS: The lower tribunal entered an order denying his unemployment comp claim on Aug 16, 2007. The 30th day to appeal was September 15, which was a Saturday. On the next business day, Monday, Sept 17, The Appellant placed his appeal in the US Postal Mail (Cf. Appendix: ITEMS 2 & 3, US Postal Service Receipts). The court’s docket showed the “Notice of Appeal Filed” three days later, on Sept 20. Subsequently, this court issued a show cause order asking why the Notice of Appeal should not be dismissed as untimely. The Appellant responded, claiming the appeal was timely based on Fla.R.App.P. 9.420(e), which gives 5 day of “Additional Time After Service by Mail.” On Oct 31, the court issued an opinion, dismissing the appeal as untimely.


In this case, the court found The Appellant’s case untimely but did not give a reason. The Court, however, did cite Ashley v. Moore, 742 So.2d 533 (Fla. 1st DCA 1999) and Dominguez v. Barakat, 609 So.2d 664 (Fla. 3rd DCA 1992). Whatever the rationale of the appeals court, this is incorrect under clear supreme court precedent, which effectively equated the filing date with the service date:


"Because the trial court's order dismissing Griffin's 
complaint was rendered on January 24, 2001, and Griffin's 
certificate of service was dated February 21, 2001, we 
conclude that Griffin's notice of appeal was timely filed 
under rule 9.420 and that the Fifth District should not have 
dismissed the appeal as untimely. Therefore, we grant the 
petition and direct that the Fifth District reinstate 
Griffin's appeal. Because we trust that the Fifth District 
will fully comply with this decision, we withhold issuance 
of the writ. It is so ordered." Griffin v. Sistuenck, 816 
So. 2d 600 (Fla. 2002) (Emphasis added for clarity)

It is noteworthy to observe that Griffin dealt with inmate filing and invoked the “mailbox rule,” but the same principle applies in the instant case; legally speaking, the timeliness issue is indistinguishable: No other case law is present which directly addresses pro se litigants other than inmates, so this case law is controlling on the case at bar.


Therefore, at a minimum, the court’s opinion must be stricken. (And, at a maximum, this court might certify a question to the supreme court asking for clarification on whether the “mailbox rule” applies to pro se litigants who are not inmates.) This error is apparent from the record. Because the court did not consider the Appellant’s arguments due to its finding that the Appellant’s filing was untimely, the appeals panel’s order must be reversed and the case reheard for further proceedings to consider the merits of the Appellant’s appeal.

SPECIFIC POINTS IN NEED OF CLARIFICATION: Based on the foregoing statement of facts and standards of law, Appellant asks this court for clarification on the following points:

POINT #1: How do Ashley and Dominguez control when they deal with the “Florida Rules of Civil Procedure?” (Appellant did not rely on the rules of civil procedure when filing his appeal or making his calculations. Rather, he relied on the rules of appellate procedure.)

POINT #2: In Ashley v. Moore, 742 So.2d 533 (Fla. 1st DCA 1999), This Court held that petitioner, Adolphus S. Ashley, was wrong when he claimed that “he should be entitled to an additional five days for computing the time of service…” The Appellant does not dispute that service must be timely -whether done by mail or done in person. However, The Appellant seeks clarification as to how Ashley is controlling, when he served his notice timely. (Fla.R.App.P. 9.420(d) Proof of Service. A certificate of service that complies in substance with the appropriate form below shall be taken as prima facie proof of service in compliance with these rules.)

POINT #3: and Dominguez v. Barakat, 609 So.2d 664 (Fla. 3rd DCA 1992), The 3rd District Court of Appeal held that “the time for service was not extended by Fla.R.Civ.P. 1.090(e) because the final judgement was mailed to counsel.” The Appellant does not dispute that the final judgement of the lower tribunal is the date shown on the face of the ruling -and does not change simply because the ruling was sent by postal mail. However, The Appellant seeks clarification as to how Dominguez is controlling, when he computed time using the date shown on the face of the final judgement from the lower tribunal -and did not alter the filing date whatsoever in his calculations.

POINT #4: Since this rule is a bone of contention -even for seasoned lawyers -could the court please give “clarification” as to how the following interpretation of the rule is wrong? The “interpretation” is italicized and in brackets:


Fla.R.App.P. 9.420(e)

Additional Time After Service by Mail. If a party [such as 
Appellant, Gordon Watts], court reporter, or clerk is 
required or permitted to do an act [such as file a notice of 
appeal] within some prescribed time after [the “physical” 
act of “filing,” by the clerk’s office not to be confused 
with the date allowed here in the filing by mail is, by the 
definition always after the service, so this language 
adds 
nothing new -and, actually should be deleted from this rule, 
since it creates
a lot of confusion] service of a 
document [mailing 
by US Postal Mail constitutes service by 
9.420(c)], and the 
document [the “notice of appeal,” we 
recall] is served by mail [it was in Watts’ case], 5 days 
shall be added to the prescribed period. [Fine: So, how do 
we escape the adding of 5 days for Mr. Watts’ appeal to 
arrive to your court if this rule has not been revoked or 
declared 
unconstitutional?]
POINT #5: Put another way, if this court holds that Appellant can not use Fla.R.App.P. 9.420(e), then why do we even have this rule? (Point #4 above asked this same question in the negative: “How do we escape…” By contrast, Point 5 here asks the question in the affirmative: “Why do we have…”)

*************** MOTION FOR RELIEF FROM JUDGEMENT ***************
“MOTION FOR RELIEF from Order of this Court, dated Oct 31, 2007”

APPLICABILITY TO OF RULES THIS COURT: Fla.R.Civ.P. 1.010, SCOPE AND TITLE OF RULES, provides that the Florida Rules of Civil Procedure apply “to all actions of a civil nature [which includes the instant appeal] and all special statutory proceedings in the circuit courts and county courts except those to which the Florida Probate Rules, the Florida Family Law Rules of Procedure, or the Small Claims Rules apply. 

Since the case at bar is of a civil nature and is not one of those excluded cases, these RULES, including the infra, apply to this court, and the appellant (Watts) moves the court for relief from the Order Of This Court dated October 31, 2007, declaring the filing as untimely. (Cf: Fla.R.App.P. 9.130(a)(5), which agrees that Florida Rules of Civil Procedure apply: “Orders entered on motions filed under Florida Rule of Civil Procedure 1.540...are reviewable by the method prescribed by this rule.”)

AUTHORITY PROPER: Fla.R.Civ.P. 1.540(b)(1), RELIEF FROM JUDGMENT, DECREES, OR ORDERS [such as the instant order], allows that: “On motion and upon such terms as are just, the court may relieve a party…from a final judgment, decree, order, or proceeding for the following reasons: …excusable neglect.”

The “INMATE” Argument: It is very “excusable neglect” for a pro se litigant (Watts) to expect the court to grant him the same standard as other, pro se litigants (hence “similarly situated”), such as inmates, for timely filing by depositing his paper in the mail: Fla.R.App.P. 9.420(a)(2) grants that the paper “is timely filed if the inmate places the document in the hands of an institution official [the functional equivalent of the postal mail], for mailing on or before the last day for filing.” 

The “EQUAL PROTECTION” Argument: If this court holds Watts’ filing to be untimely, it would violate State and Federal constitutional standards of  “Equal Protection” by applying differing standards (contra: “equal” protection) to similar classes of litigants: Both classes of litigants are pro se, one in prison, one not. It is (or certainly should be) legally “excusable neglect” for a pro se litigant to expect Equal Protection under the law. (If no case law exists on this point, it may not yet be “legally” excusable, but probably “should be.”)

The “GRIFFIN” Argument: This court’s dismissal of Watts’ filing conflicts with the Supreme Court’s holding that the “filing” date is determined by the “certificate of service” in Griffin v. Sistuenck, 816 So. 2d 600 (Fla. 2002), which holds that: "Because the trial court's order dismissing Griffin's complaint was rendered on January 24, 2001, and Griffin's certificate of service was dated February 21, 2001, we conclude that Griffin's notice of appeal was timely filed under rule 9.420 and that the Fifth District should not have dismissed the appeal as untimely. Therefore, we grant the petition and direct that the Fifth District reinstate Griffin's appeal. Because we trust that the Fifth District will fully comply with this decision, we withhold issuance of the writ. It is so ordered." (Cf: Fla.R.App.P. 9.420(d) “A certificate of service that complies in substance with the appropriate form below shall be taken as prima facie proof of service in compliance with these rules.”) Fla.R.App.P. 9.420(a)(1) merely states that filing “may be accomplished by filing with the clerk,” but it does not limit the filing. It is very “excusable neglect” if a litigant (pro se or otherwise) is penalized when he/she independently comes to the same “reasonable” conclusion as the Supreme Court in Griffin. (Emphasis added for clarity.) 

The “AMBIGUOUS” Argument: Fla.R.App.P. 9.420(a)(1) is unnecessarily ambiguous: “Filing may be accomplished by filing with the clerk,” because it defines “filing” as “filing with the clerk,” using the same term as it is trying to define. The way the rule is written, it does not specify whether “filing with the clerk” can be accomplished by service by mail -or, rather, whether must it be received by that time. It is “excusable neglect” if the pro se litigant is confused by this circular logic.

CONCLUSION: In short, it is excusable neglect for any litigant (especially pro se litigants, such as myself, Watts) to expect Equal Protection, and to expect the Appeal Courts to follow “common-sense” and just/equitable guidelines -such as are outlined in Griffin. -especially when the RULES are written in such a way as to define “filing” by circular logic -without an outside, objective, standard for defining legal term.

MOTION PROPER: The appellant (Watts) moves this court for relief for judgement from the “JUDGMENT, DECREES, OR ORDERS” of this court dated Oct. 31, 2007, finding the instant appeal as untimely. Appellant further moves this court for reinstatement of the case and review on the merits -and notes that record on appeal has been prepared and transmitted by lower tribunal.

ANCILLARY ARGUMENT: The lower tribunal, one of the parties to this case, would certainly not have prepared the record on appeal if it thought the case was untimely. Since their lawyers are trained professionals, this implies my case was indeed timely filed -because if it were not, the lower tribunal lawyer would have advised their staff to not expend unnecessary manpower to prepare the record, as it would be moot.

The silence of both Appellees (UAC and the Fox security guard company) on this issue implies the case was not filed untimely.

Suggestion for “Remote Oral Arguments”: If a “Rehearing En Banc” is granted, then this would indicate the matter is sufficient to warrant Oral Arguments, and Appellant would move this court to allow “remote” electronic video teleconferencing from the local 2nd DCA court, or similar court -to allow “remote oral argument.” If, however, this court merely grants a “standard rehearing,” then Appellant makes no special request for oral arguments of any type -and merely falls at the mercy of the court on this matter.

Certificate of Service: I certify that a copy hereof (of the instant “Motion for CERTIFICATIN; REHEARING; REHEARING EN BANC; and, CLARIFICATION; concurrent with MOTION FOR RELIEF FROM JUDGEMENT; suggestion for Oral Arguments”) has been furnished to First District Court of Appeal, 301 S. ML King Blvd. Tallahassee, Florida 32399-1850; Unemployment Appeals Commission (UAC), 2740 Centerview Drive, Ste. 101, Rhyne Building, Tallahassee, Florida 32399-4151; and, Fox Protective Services, Inc. 4905 West Laurel Street, Suite 301 Tampa, FL 33607-3834 by US Postal Mail on this Tuesday, the 13th Day of November 2007.

Respectfully submitted,

___________________________

Gordon Wayne Watts, PRO SE

821 Alicia Road

Lakeland, Florida 33801-2113

Phone number: 863-688-9880


